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ORDER

PER GAGAN GOYAL, A.M:

This appeal by assessee is directed against the order of National Faceless
Appeal Centre (for short ‘NFAC’), Delhi dated 25.04.2022 under section 250 of the
Income Tax Act, 1961 (for short ‘the Act’) for A.Y. 2011-12. The assessee has

raised the following grounds of appeal:
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“1) On the facts and circumstances of the case and in law, the authorities
below had erred in confirming/making addition of Rs. 91,54,000/- u/s 68 of the IT
Act, without even considering the submissions made, evidences submitted and
that too without even affording any opportunity of being heard either physically
or virtually in the matter when high stakes are involved, which is against the
principles of Natural Justice and against the provisions of Income Tax Act, 1961
and rules made there under.

2) On the facts and circumstances of the case and in law, the authorities
below had erred in confirming the levy of interest u/s 234B and 234C of the Act
which is against the provisions of Income Tax Act 1961 and rules made there
under.

3) On the facts and circumstances of the case and in law, the authorities
below had erred in confirming/initiation of penalty proceedings u/s 271(1)(c) of
the Act and which is also against the provisions of Income Tax Act 1961 and rules
made there under.

4) The appellant craves leave to add, alter, modify and delete all or any of
the aforesaid grounds of appeals on or before the date of hearing.”

2. Brief facts of the case are that assessee filed its return of income on 28-09-
2011 declaring total income of Rs 29,23,297/-. Thereafter an information was
received from the office of registrar of companies (ROC, Mumbai) about this
company that it had allotted 9,154 equity shares of Rs 100 each at a premium of
Rs 900/- to two entities viz. M/s Niche Infrastructure Pvt Ltd and M/s. Suvi Rubber
Pvt Ltd. Assessing officer found that amount received by the assessee not
disclosed fully and truly and escaped the assessment for AY. 2011-12 and falls

within the provisions of explanation 2(c) (i) of sec 147.

3. Assessee received total Rs. 82, 38,600/- by way of premium and Rs. 9,1
5,400/- as Share Capital on 9,154 equity shares (face value Rs. 100+ share
premium of Rs. 900/-).
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4, Various notices were issued to the assessee to seek information about
identity, genuineness, creditworthiness and justification for premium charged.
We have gone through the paper-book filed by the assessee dated 03-10-2022
about financials of the assessee company, financials of both the subscribers, ITR
of assessee-company and both the subscribers and copy of CA certificate for

valuation of equity shares of assessee-company as on 31-03-2011.

5. We have gone through the order of the AO, order of the Ld. CIT (A) and
submission of the assessee. We have gone through the financials of the assessee
vide page no. 12, 14 and 15 (relevant to the issue). In addition to this we have
gone through the financials of M/s. Suvi Rubber Pvt Ltd vide Pg no. 31, 34 and 37
and M/s. Niche Infrastructure Pvt Ltd vide Pg no 50, 52. In addition to this we
have gone through copy of ledger account of M/s Suvi Rubber Pvt Ltd in the books
of assessee vide Pg no. 58 and M/s Niche Infrastructure Pvt Ltd in the books of

assessee vides Pg no. 59 of the paper-book.

6. We observed that assessee is maintaining a loan account with M/s. Suvi
Rubber Pvt Ltd since FY. 2006-07 and M/s. Niche Infrastructure Pvt Ltd since
September 2009.

7. The facts mentioned above are not under challenge from revenue. Now it is
pertinent to mention, keeping in view the facts narrated supra that assessee
actually received the money in FY. 2009-10 and before. In the relevant AY the only
difference is that the same loan amount was allocated as share capital and share
premium. Now before going into the merits of the case, we consider it
appropriate to confirm the validity of jurisdiction assumed by the AO in the

current year for the amount received in the previous years.
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8. It’s a cardinal principle of law that each year is a separate Asstt. Year and
the figures received in one year can’t be examined in another year. Since no
money was received during AY under consideration, there was no scope for
invoking the provisions of sec 68. Only the amount received during the relevant

AY can be considered for the purposes of sec 68 or sec 56(2) (viib).

9. Here we need to understand that the amount converted this year into
share capital and share premium still represents a liability in the hand of company
being an artificial judicial person as in the previous year, on vice versa the same
was an asset for the subscribing parties i.e. investment in this year and debtors in
the previous years. Ideally, department should have reopened the case in the
years in which amounts were actually received, but in the year under
consideration no actual money has been received by the assessee. It is further
noted that amount from loan account to share capital and share premium
account was transferred through journal entry and no actual money received

hence sec 68 can’t be applied here.

10. We further relied on following pronouncement of ITAT and honourable

High courts as under:

i) M/s Syntensia Network Security India Pvt Ltd Vs ITO ITA NO.
2927/Mum/2017 dated 27-07-2018

ii) DCIT Vs Global Mercantile Pvt. Ltd. 2016 157 ITD 924 (Kol. ITAT)

iii) CIT Vs Jagat Kumar Satish Bhai Patel 2014 225 taxmann 190 (Guj)

iv) CIT Vs Usha Stud Agricultural Farms Ltd 2008 301 ITR 384 (Del)

v) CIT Vs Raghuraii Agro Industries Pvt Ltd 2012 349 ITR 260(All)

vi) ITO Vs Shri Nasir Khan J.Mahadik ITA NO. 153/Mum/2010
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vii) Suraj Bhan Bajaj Vs ITO 2008 21/SOT/22 (del)
viii)  Pramod Kumar Dang Vs JCIT 2006 6 /SOT/301(Del)

11. In view of the above discussion and considering, judicial pronouncement
and the totality of facts and circumstances of the case we do not find any merit
for the addition so made by the AO u/s 68. In the light of this we direct the AO to

delete the addition made u/s 68.
12. Inthe result appeal of the assessee is allowed.

Order pronounced in the open court on 26™ day of December, 2022.

Sd/- Sd/-
(ABY T VARKEY) (GAGAN GOYAL)
JUDICIAL MEMBER ACCOUNTANT MEMBER
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